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The EU Basics

• Internal Market - fundamental freedoms of the 
EC Treaty;

• Freedom of capital movements, Art. 56-60 EC 
Treaty: principles + exceptions;

• Enforcement: Commission as ‘Guardian of the 
Treaty’ (infringement proceedings, jurisprudence 
of the European Court of Justice).



3

Article 56 EC

Article 56 EC Treaty

1. …all restrictions on the movement of capital

between Member States and between Member 

States and third countries shall be prohibited.

2. …all restrictions on payments between 

Member States and between Member States and 

third countries shall be prohibited.

Chapter 4: ‘Capital and Payments’
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Capital movements

The term capital movements
Art. 56 EC Treaty contains no definition
• settled case law: Directive 88/361/EEC

(= secondary EU legislation) may be used 
for definition – a list almost identical to 
OECD Code (Annex A) 

• Includes direct investment and portfolio 
investment
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Investment

“acquisition of 
shares”

“direct 
investment”

Portfolio 
investment

“effective participation in 
management or control”

Art. 56 EC Treaty
freedom of 

capital movements

Art. 56 EC + Art. 43 EC,
capital movements & 

establishment



6

Exceptions to the freedom: i.a.

Member States may ‘…take all requisite 

measures to prevent infringements of national law 

and regulations, in particular in the field of taxation 

and the prudential supervision of financial 

institutions, or to lay down procedures for the 

declaration of capital movements for purposes of 

administrative or statistical information, or to take 

measures which are justified on grounds of public 

policy or public security.’

Article 58 (1b) EC Treaty
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Exceptions to the freedom

+ not explicitly stipulated by the Treaty, but 
established by case law:

‘imperative (overriding) requirements in the 
general interest’ - not economic reasons -

… relevant if

• cross-border transaction
• state measure   (vs.  private operator)
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Exceptions to the freedom

The measures and procedures referred to 

…shall not constitute a means of arbitrary 

discrimination or a disguised restriction

on the free movement of capital and 

payments as defined in Article 56.

Article 58 (3) EC Treaty
… , but:
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Restrictions

ECJ: (state) measures liable to hinder or make 
less attractive the exercise of fundamental 

Treaty freedoms must fulfil four conditions:
(1) applied in a non-discriminatory manner; 
(2) justified by prudential supervision or 
imperative requirements in the general 
interest;  - not economic reasons –
(3) suitable for attaining the objective pursued; 
(4) they must not go beyond what is necessary 

in order to attain it.
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Interpretation of the Treaty

• ultimately by ECJ case law
(Golden share cases, tax cases,
Real estate)
But not on prudential supervision 
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Enforcement: infringements

• Art. 211 EC Treaty: European Commission is
‘Guardian of the Treaty’ (Member States are 
Treaty signatories);

• Art. 226 EC Treaty: in case of an infringement
of the Treaty, the Commission can launch
infringement procedures against Member
States, leading to a ruling by the European 
Court of Justice (ECJ) 
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EC secondary law
• Insurance Directives  2002/83, 1992/49

List of asset categories, diversification 
requirements

• IORP Directive  2003/41
Prudent person principle.  Provisions similar to 
Directive 2002/83 may be applied

stricter rules possible if prudentially justified

• Solvency II
Prudent person principle. 
No quantitative limits, no list of eligible assets. 
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Art. 18 IORP - Investment rules

• Prudent person rule
• To invest in best interest of members, 

beneficiaries
• To ensure security, quality, liquidity, 

profitability of the portfolio
• Predominantly on regulated markets
• Derivatives – to reduce risks and facilitate

efficient protfolio management
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IORP Investment rules (2)

• Diversification
• Max. 5% in sponsoring undertaking, max. 

10% within same group
• Member States shall not require

investment in particular categories
• They may lay down more detailed rules

(also quantitative rules) if prudentially
justified
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IORP Investment rules (3)

• Not prevent institutions from investing
up to 70% in shares/corporate bonds;
up to 30% in currencies other than those

of the liabilities; as well as 
in risk capital markets.
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Investment rules – Life Assurance Dir.
• Article 23  - Categories of authorised assets
• A. investments
• (a) debt securities, bonds and other money- and capital-market instruments;
• (b) loans;
• (c) shares and other variable-yield participations;
• (d) units in undertakings for collective investment in transferable securities (UCITS) and other 

investment funds;
• (e) land, buildings and immovable-property rights;
• B. debts and claims
• (f) debts owed by reassurers, including reassurers' shares of technical provisions;
• (g) deposits with and debts owed by ceding undertakings;
• (h) debts owed by policy holders and intermediaries arising out of direct and reassurance 

operations;
• (i) advances against policies;
• (j) tax recoveries;
• (k) claims against guarantee funds;
• C. others
• (l) tangible fixed assets, other than land and buildings, valued on the basis of prudent 

amortisation;
• (m) cash at bank and in hand, deposits with credit institutions and any other body authorised to 

receive deposits;
• (n) deferred acquisition costs;
• (o) accrued interest and rent, other accrued income and prepayments;
• (p) reversionary interests.
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Investment rules – Life Assurance Dir.

• Article 24   - Rules for investment diversification
• As regards the assets covering technical provisions, the home Member 

State shall require every assurance undertaking to invest no more than:
• (a) 10 % of its total gross technical provisions in any one piece of land or 

building
• (b) 5 % in shares and other negotiable securities treated as shares, bonds, 

debt securities and other money- and capital-market instruments from the 
same undertaking, or in loans granted to the same borrower (except state 
etc.) …

• (c) 5 % of its total gross technical provisions in unsecured loans, including 1 
% for any single unsecured loan, other than loans granted to credit 
institutions, assurance undertakings - in so far as Article 6 allows it - and 
investment undertakings established in a Member State. The limits may be 
raised to 8 % and 2 % respectively by a decision taken on a case-by-case 
basis by the competent authority of the home Member State;

• (d) 3 % cash;
• (e) 10 % in shares and debt securities which are not dealt in on a regulated 

market.
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Investment rules – Life Assurance Dir.

• Member States shall not require assurance undertakings to 
invest in particular categories of assets.

• Assurance undertakings are authorised not to hold matching
assets to cover an amount not exceeding 20 % of their 
commitments in a particular currency.

• Inclusion in list of assets/absence of a limit in any particular
category does not imply that assets in that category should be 
accepted/accepted without limit as cover for technical 
provisions. The home Member State shall lay down more 
detailed rules fixing the conditions for the use of acceptable 
assets. …(justified by prudential supervision !)

• Temporary exceptions
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Relevance for pension schemes

• Falling under IORP Directive
• Many schemes in EU-15 (new MS) are 

defined as part of social security
• There is case law in the context of social 

security with regard to competition
(importance of ‘economic activity’)

• The less the state being stakeholder in the 
scheme, the more likely that Treaty
freedoms apply.
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Relevance for pension schemes(2)

• In our view: 
Also defined contribution schemes which
are part of social security
if economic activity, private operators, 
beneficiaries owning the funds, state 
guarantee only exceptionally relevant
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Commission study 2006/07

• Cross-border investment restrictions in 
social security schemes

• Government reserve funds and funded
statutory defined contribution schemes

• Numerous restrictions found (government
bonds, currency, third countries, asset
categories)
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Examples for restrictions we would look at
(no matter if Directives applicable or not)

• Discriminatory requirements to invest in 
certain assets (e.g.domestic government
bonds)

• Localization requirement in a certain 
Member State; obligation to invest in 
assets issued in certain Member States
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Examples for relevant restrictions (2)

• Other discriminatory provisions in laws
and regulations

• Assets restrictions stricter than the Life 
Insurance Directive might require
prudential justification
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Webpage:
http://ec.europa.eu/internal_market/capital
/index_en.htm

Thank you for your attention.
Klaus.Ossmann@ec.europa.eu


